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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
Rl CHVOND FURNI TURE COVPANY )

Appear ances:
For Appellant: R, E. Brotherton, Attorney and F. A O des

For Respondent: Chas. J. McColgan, Franchi se Tax Commissiore

OP1 NL ON

This is an appeal pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act {Stats. 1929, Chapter 13, as
anended) from the action of the Franchise Tax Commi ssioner in
overruling the protest of Richnond Furniture Conpany, a corpo-
ration, against a proposed assessnent of additional tax in the
amount of $25.00 for the fiscal year beginning March 1, 1932,
and ending February 28, 1933.

For a nunmber of years, Appellant has not been actively
engaged in doing business, and has received no net incone, " but
it has had or enjoyed the right to do business up to February 8,
1932, at least, when it conmenced proceedings for wnding up
and consequent%y was subject to the Act and was taxabl e thereunde
subsequent to February 27, 1931, the effective date of an amend-
ment to-the definition of the term "doing business™ as used in
t he Act,_prOV|d|ng that the term should include the "enjoynment
of the right to do business" (Stats, 1931, P. 64; an amendnent
effective on August 14, 1931 in effect omtted the words "enj oy-
ment of™ from the amendment effective on February 27. See Stat's,
1931, p. 2225). On February 8, 1932, Appellant, with the consent
of its stockholders, comenced w nding up prceedings as above
noted, and filed with the Secretary of State a cerfificate to
that effect as required by Section 400 of the Gvil Code.

The Appellant contends that by virtue of conmencing w nding
Up proceedings and filing a certificate to that effect with the
Secretary of State it renoved itself fromthe application of the
Act and consequently should not pay a tax under the Act for the
fiscal year beginning March 1; 1932 and ending February 28, 1933.
In support of this contention, Appellant calls to our attention
Section 400{a) of the Civil Code which provides that

\Wen a proceeding for winding up has comenced .
the corporation shall cease to carry on business, except
Insofar as may be necessary for the beneficial w nding
up thereof".

Appel | ant argues that under the above quoted provision of Sectr@
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400(a) of the Civil Code; it lost the right to do business in

this State onFebruary 8, 1932 and consequent|y cannot be con-
sidered as "doine business" in this State thencéforth, notwith-
standing the 1931 amendnent to the definition of "doing business"
roviding that the termshall include the "right to do bustmess".
Eor this reason, Appellant concludes that it I's not |iable for

a mninumtax for the fiscal year ending February 28, 1933.

~ Section 4 of the Act provides for a tax upon every corpo-
ration doing business in this State, for the-privilege of exer-
cising its corporate franchise in this State, to be nmeasured by
Its net income for the next preceding fiscal or calendar year,
and further provides that

"In any event, each such corporation shall pay annually
to the state, for the said privilege, a mninmmtax of
twenty-five dollars",

It seens clear that the mnimmtax provided for in Section

4 is required only of corporations which are doing business in
this State within the neanln% of that termas defined in the Act
| f Appellant lost the right to do busipess in this State by

commencing w nding up ﬁroceedings, it follows that Appellant is.'
not required to pay the mnimumtax provided for in Section 4.

~However, it is to be noted that the fourth paragraph of
Section 13 provides as follows:

~ "If any bank or corporation discontinues actual opera-
tions within the state in any year and thereafter has no
net incone but does not dissolve or wthdraw from the _
state, itshall in the succeeding year and thereafter until
dissolution, wthdrawal or resumption of operations, pay
an annual tax to the state of twenty-five dollars",

Under the above quoted provisions, it seens that although a
corPoratlon di scontinues operations and has no net income, it
must neverthel ess pay a tax of twenty-five dollars for each year
I ntervening between the gear It discontinues operations and the
year in which it either dissolves, withdraws fromthe state, or
resunes operations. There is nothing in the Act which indicates.
that it was the intention of the Lﬁglslature that a corporation
ot herwi se subject to this tax should be exenpt fromit sinply
because it conmmrenced w nding up proceedings even though it there-
by lost the right to do business. Consequently, it seens that
under the above quoted PrQVISIOHS Appel lant is required to pay
the tax in question in this appeal, inasmuch as Appellant dis- -
continued operations, did not thereafter receive any net incong,
and did not, prior to the beginning of the fiscal year for which
the tax was proposed, dissolve or withdraw fromthe state

Appel lant faintly suggests that conmmencement of w nding
up Proceedln s shoul d” be considered for the purposes of the Act
as tantanount to dissolution, In this suggestion, we are unable
to concur. Commencment of w nding up Ey filing a certificate
to that effect with the Secretary of State as required by Section
400 of the Gvil Code is sinply the initial step in the process”
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of dissolution. Dissolution cannot be effected until the corpo-
ration is conpletely wound up. Authority for this statement,

if authority Is needed, is to be found in the follow ng provi-
sions of Section 403(c) of the Givil Code:

"(1) When a corporation has been conpletely wound
up, and all its known debts have been paid, and its known
property distributed, the court, if application 1s nmade
to the court, may nake an order declaring the corporation
wound-up and di ssolved. If the proceeding is out of
court, a majority of the directors shall sign and acknow
| edge a certificate stating that the corporation has been
conpl etely wound up and is dissolved".

Wwe must conclude that under the above quoted provisions of
the fourth paragraph of Section 13, literally construed, Appellan
Is liable for the tax in question in this appeal even though it
comenced winding up proceedings by filing a certificate wth
the Secretary of State giving notice of its election to wind up
or dissolve as required by Section 400 of the Cvil Code and ever.
t hough the ApEEIIant thereby lost the right to do business in
this State. wever, We are not convinced that Appellant shoul d
be consi dered insofar as the Act is concerned as having lost its
right to do business in this State by obtaining the consent of
its stockholders to wind up and by filing a certlfl?ate of its
intention to wind up with the Secretary of State. U Is true the
Section 400(a) of the Civil Code provides that when a corporatior
has commenced to wind up it "shall cease to carry on business."
But there is nothing in this Section or in any other provision
of the laws of this State of which we are aware which prohibits
a corporation which has elected to wind up and which has filed a
certificate to that effect with the Secretary of State from revok
ing its intention or election to wind up and thereafter carrying
onits business. If the election to wind up is effected by
obtaining the consent of a majority of the sharehol ders, what is
to prevent the shareholders from later retracting their consent?
O if the election is effected by a resolution of the board of
directors, why nmay not the board of directors subsequently, at
anX time prior to dissolution, revoke the resolution for w nding
up” ,

I'n a technical sense, it nmay be argued that as | ong as the-
election to wind up stands, t.he .corporation has not the right to
do business, But if the election to wnd up is revocable, as
appears to be the case, the corporation is in a position, at any
tine prior to actual dissolution, to regain the right to do busi-
ness If it so chooses. In our opinion? a corporation which is
entitled to regain the rI%Pt to do business at any tine it
chooses, is, insofar as the right to do business ‘is concerned,
for all practical purposes in the same position as a corporation,
which has elected to discontinue its business but which has not*
elected to wind up, If the latter corporation is subject to the
Act and nust pay at |east a $25.00 tax thereunder annually, as .
IS unquestionabl’y the case, then we think the same should be -
true of the former corporation.
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ORDER

Pursuant to the views expressed in the opinion of the Board

of Equalization on file in this proceeding, and good cause
appearing therefor,

IT I'S HEREBY ORDERED, ADJUDGED AMD DECREED that the action
of Honorable Chas. J. McColgan, Franchise Tax Comm ssioner, in
overruling the protest of R chmond Furniture Cor&any, agai nst
a proposed assessnment of additional taxes under Chapter 13,

Statutes of 1929 as anended.for t I scal ar begi nni.ng March
1, t19_32 %nd endi ng February 28, 1%%§ e and The sane is here%y
sust ai ned.

Done at Sacranento, California, this 10th day of Cctober,
1932.

R E. Collins, Chairman
Fred E. Stewart, Menber
Jno. C. Corbett, Menber
H G Cattell, Menber

ATTEST: Dixwell L, Pierce, Secretary

285



